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IN THE MATTER OF: ) Adm nistrative Conplaint,
) Conpliance Order, and
) Notice of Opportunity for
Cecil Dale, Jr., ) Heari ng
Whol esale Distributors, Inc. )
1819 South Knoxville Avenue )
Russel vill e, AR 72802-2668 )
)
) Docket No.
)
)

COMPLAI NT, COMPLI ANCE ORDER AND
NOTI CE OF OPPORTUNI TY FOR HEARI NG

Compl ai nant, Director of the Miltinedia Planning and
Permtting Dvision, U S. Environnental Protection Agency (EPA),
Region VI, issues this Conplaint, Conpliance Order and Notice of
Qpportunity for Hearing to Cecil Dale, Jr., Wolesale
Distributors, Inc. ("Respondent"), Headquarters, 1819 South
Knoxvill e, Russelville, AR 72802-2668

STATEMENT OF AUTHORITY

This Adm nistrative Conplaint, Conpliance Order and Notice
of Opportunity for Hearing (Conplaint) is issued pursuant to the
authority vested in the Admnistrator of the United States
Environnental Protection Agency under 42 U.S.C. 8§ 6961(b)(1) by
Section 9006 of the Solid Waste Di sposal Act, 42 U S.C. 8§ 699le,
and the Consolidated Rules of Practice Governing the

Adm ni strative Assessment of Civil Penalties and the Revocation



or Suspension of Permts (Consolidated Rules of Practice), 40
C.F.R Part 22. The authority to issue such Conpl ai nts has been
del egated to the Regional Adm nistrator, EPA Region VI, and has
been further del egated by the Regional Admnistrator to the

Mul timedia Planning and Permtting D vision Director, EPA Region
VI, the Conplainant in this action.

The underground storage tank (UST) program for Arkansas was
aut hori zed pursuant to 40 CFR Part 281 by EPA on February 14,
1995 (60 Fed. Reqg. 10331) and becane effective on April 25, 1995.
The approved State regulations were identified in the Federal
Regi ster on January 18, 1996 (61 Fed. Reqg. 1214) and are |isted
at 40 CFR § 282.53.

The Arkansas Departnent of Environnmental Quality’ s (“ADEQ)
has adopted the Environnental Protection Agency’s regul ations at
40 CFR Part 280 verbatim under the authority of Arkansas Code
Annotated (A.C.A 8 8-7-801 et seq) and the Petrol eum Storage
Tank Trust Fund Act (A.C A 8 8-7-901 et seq), in the Arkansas
Department of Environnmental Quality Regul ation 12.

In this action, EPA is enforcing the authorized State
regul ations; for ease of reference, the correspondi ng federal
regulation is also cited, since the ADEQ adopted and i ncor porated
Federal UST regul ations 40 CFR § 280.10 through 8 280.74 and

8§ 280.90 through 8§ 280.115, in Arkansas Regul ati on Nunber 12, at
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Section 12.104(A) .1

NOTI CE TO STATE

Notice of this action was given to the State prior to the
i ssuance of this Conplaint pursuant to Section 9006(a)(2) of the
Solid Waste Disposal Act, 42 U . S.C. §8 6991e(a)(2).

|. PRELIM NARY STATEMENT

1. Cecil Dale, Jr., Wiolesale D stributors, Inc. (hereinafter
referred to as Respondent) is the Respondent in this case.

2. Respondent is a "person"” as defined at Arkansas Regul ation
12, 40 CFR § 280. 12.

3. Cecil Dale, Jr., Wiolesale Distributors, Inc. was
i ncorporated on January 13, 1971, in the State of Arkansas.

4. According to the registration forns submtted by Cecil Dale
to ADEQ Cecil Dale, Jr., Wuolesale Distributors, Inc. was
t he owner and/or operator of the followng facilities
(collectively, the “facilities”) at the tinme of the EPA

i nspections on January 31, 2002 and February 13-15, 2002:

NO. STATE ID# NAME ADDRESS CITY

1 23000118 Pepper Pan Food Mart 2820 Prince Street Conway

2 42000076  Paris Exxon Walnut Street Paris

3 75000058 Pepper Pan Food Mart Second and Union Dardanelle
4 75000063 Pepper Pan Food Mart 501 Main Street Danville

5 75001623  Plainview Superette Main Street Plainview
5. Respondent is “owner” and/or “operator” of underground

! Unless otherwise specified, references in this Complaint to “ Arkansas Regulation 12"
shall mean section 12.104(A), incorporating the Federal UST Regulations.
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10.

11.

12.

storage tanks (“USTs”) and "UST systens” |ocated at these
facilities as those terns are defined at Arkansas Regul ation
12 (Section 9001 of the Solid Waste Disposal Act, 42 U S. C
8§ 6991, 40 CFR § 280.12).

Respondent provides fuels for the public at retai
facilities.

Pursuant to regul ations established at ADEQ Regul ation 12,
40 CFR § 280. 22, Respondent subm tted docunentation to the
ADEQ, to register USTs at the facilities.

On January 31, 2002 and February 13-15, 2002, a duly

aut hori zed EPA representative (the inspector or inspectors)
conducted inspections (the inspections) of the facilities
listed in paragraph 4.

The USTs which are the subject of this Conplaint routinely
contain “regul ated substances” as defined in Arkansas

Regul ation 12, 40 CFR § 280. 12.

1. VI OLATI ONS

COUNT 1A: Failure to provide adequate corrosion protection
for netal components of “new’ underground pi ping

Par agraphs 1-9 above are reall eged and i ncorporated herein
by reference.

“New’ USTs are those installed after Decenber 22, 1988, as
defined in Arkansas Regul ation 12, 40 CFR § 280. 12.
Pursuant to Arkansas Regul ation 12, 40 CFR § 280.20(b),

owners and operators of new USTs must ensure that piping
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13.

that routinely contains regul ated substances and is in
contact with the ground nust be properly designed,
constructed, and protected fromcorrosion in accordance with
a code of practice devel oped by a nationally-recognized
associ ation or independent testing |aboratory as foll ows:
a. The piping is constructed of fiberglass-reinforced
pl astic; or
b. The piping is constructed of steel and cathodically
protected in accordance with Arkansas Regul ation 12, 40
CFR § 280.20(b)(2)(i)-(iv)); or
c. The piping is constructed of netal w thout
addi tional corrosion protection neasures provided that
all of the requirenments of Arkansas Regul ation 12, 40
CFR 8 280.20(b)(3)(i-ii), are met; or
d. The piping construction and corrosion protection
are determ ned by ADEQ to be designed to prevent the
rel ease or threatened rel ease of any stored regul ated
substance in a manner that is no |l ess protective of
human heal th and the environnment than the requirenents
in 12(a-c) above.
During the inspection of the Respondent's records and
Facility No. 3, EPA found that the Respondent had failed to
properly design, construct and protect underground pi ping
(flex joints under dispensers and/or punp manifolds) from

corrosion, as specified in Arkansas Regul ation 12, 40 CFR
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14.

15.

16.

17.

8§ 280.20(b) for the three UST systens.

The three USTs at Facility No. 3 are “new USTs.

The piping systens for the three USTs at Facility No. 3 are
in contact wwth the ground.

Therefore, by failing to properly design, construct and
protect netal piping fromcorrosion, Respondent violated
Arkansas Regul ation 12, 40 CFR § 280.20(b), at each of the
three UST systens at Facility No. 3.

The period of violation for the three USTs at Facility No. 3
was from January 1, 1990, (date of installation) to February
14, 2002, (when EPA inspectors observed that there was no
cat hodic protection on the flexjoints under the dispensers
and/or punp mani folds). However, due to the statute of
[imtations of five years, August 1, 1998, was used as the
date the violation started. (See penalty cal cul ations for

Count 1A).

COUNT 1B: Failure to provide adequate corrosion protection for

18.

19.

nmetal conponents of “new’ under ground piping

Par agraphs 1-17 above are reall eged and incorporated herein
by reference.

During the inspection of the Respondent's records and
Facility Nos. 4 and 5, EPA found that the Respondent had
failed to properly design, construct and protect underground
piping (flex joints under dispensers and/or punp manifol ds)

fromcorrosion, as specified in Arkansas Regul ation 12, 40
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20.

21.

22.

23.

CFR 8§ 280.20(b), for the five UST systens at those
Facilities.

The five USTs at Facility Nos. 4 and 5 are “new USTs.

The piping systens for the five USTs at Facility Nos. 4 and
5 are in contact with the ground.

Therefore, by failing to properly design, construct and
protect netal piping fromcorrosion, Respondent violated
Arkansas Regul ation 12, 40 CFR § 280.20(b), at each of the
five UST systens at Facility Nos. 4 and 5.

The period of violation for the three USTs at Facility No. 4
and was from January 1, 1990 (date of installation), and for
the two USTs at Facility No. 5 was from August 1, 1994 (date
of installation), to January 31, 2002, when EPA inspectors
observed that there was no cathodic protection on the

fl exjoints under the dispensers and/or punp nmanifol ds.
However, due to the statute of limtations of five years,
August 1, 1998, was used as the date violation started. (See

penal ty cal cul ati ons for Count 1B)

COUNT 2: Failure to provide adequate corrosion protection for

24.

25.

26.

nmetal conponents of “existing” underqground piping

Par agr aphs 1-23 above are reall eged and incorporated herein
by reference.

“Existing” USTs are those installed on or before

Decenber 22, 1988, as defined at Arkansas Regul ation 12,

40 CFR § 280.12.

Pursuant to Arkansas Regul ation 12, 40 CFR 8§ 280. 21, no
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27.

28.

| ater than Decenber 22, 1998, all Existing UST systens were
required to conply wth:
(a) the new UST perfornmance standards under Arkansas
Regul ation 12, 40 CFR § 280. 20, or;
(b) the upgrade requirenments of Arkansas Regul ation 12, 40
CFR § 280. 21, which includes:
(1) cathodic protection; and
(2) field-installed cathodic protection systens
desi gned by a corrosion expert;
(3) inpressed current systens designed to all ow
determ nation of current operating status as required
in Arkansas Regul ation 12, 40 CFR § 280. 31; or
(4) cathodic protection systens operated and nai nt ai ned
i n accordance with Arkansas Regul ation 12, 40 CFR
8§ 280.31, or guidelines established by the inplenenting
agency); or
(c) undertake cl osure.
During the inspection of the Respondent's records and
Facility No. 2, EPA found that the Respondent had failed to
conply with the new UST performance standards, the
“Exi sting” UST piping requirenments, or undertake closure by
Decenber 22, 1998 for seven Existing USTs (Tanks 1, 2, 4-8,
see Attachnent B).
Therefore, the Respondent viol ated Arkansas Regul ation 12,

40 CFR § 280.21(a), at Facility No. 2, by failing to conply
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29.

wi th the new UST performance standards, the Existing UST

pi pi ng requirenents, or undertake closure by Decenber 22,
1998 for seven Existing USTs at Facility No. 2.

The period of violation is from Decenber 22, 1998, (deadline
to upgrade) to February 14, 2002, the date EPA inspectors
observed that the Existing USTs at Facility No. 2 failed to
conply with the new UST performance standards, the Existing
UST pi ping requi renents, or undertake cl osure by Decenber

22, 1998 for seven Existing USTs (Tanks 1, 2, 4-8, see

Attachnment B). (See penalty cal cul ations for Count 2).

COUNT _ 3: Failure to operate cathodic protection system

30.

31.

32.

conti nuously

Par agr aphs 1-29 above are reall eged and incorporated herein
by reference.

According to Arkansas Regul ation 12, 40 CFR § 280.31(a), al
corrosion protection systens nust be operated and nai ntai ned
to continuously provide corrosion protection to the netal
conponents of portions of the tank and piping that routinely
contain regul ated substances and are in contact with the

gr ound.

During the inspection of the Respondent's records and
Facility No. 2, EPA determned that there were five Existing
USTs (Tank Nos. 4-8, see Attachnent B) that failed to have
conti nuous corrosion protection on the netal conponents of

the USTs and piping that routinely contain regul ated
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substances and are in contact with the ground, from Decenber
22, 1998 (deadline to upgrade), to February 15, 2002, the

date of the inspection.

COUNT 4: Failure to provide spill and overfill prevention
equi pnent
33. Paragraphs 1-32 above are reall eged and i ncorporated herein

34.

35.

36.

by reference.

According to Arkansas Regul ation 12, 40 CFR § 280.21(d), al
Exi sting USTs nust conply with new UST systemspill and
overfill prevention equi pnent requirenents specified in
Arkansas Regul ation 12, 40 CFR § 280. 20(c).

During the inspection of Respondent’s Facility No. 2, EPA

i nspectors determned that five Existing USTs (Tank Nos. 4-
8, see Attachnment B) did not have the spill and overfil
prevention equi pnent specified in Arkansas Regul ation 12, 40
CFR § 280.20(c).

The installation date of the five Existing USTs at Facility
No. 2 is believed to have occurred between 1950 and 1970.
The period of violation is from Decenber 22, 1998 (deadline
to upgrade) to February 15, 2002, the date EPA inspectors
determ ned five Existing USTs at Facility No. 2 (Tank Nos.
4-8, see Attachnent B) did not have the spill and overfil
prevention equi pnent specified in Arkansas Regul ation 12, 40

CFR § 280.20(c). (See penalty calculations for Count 4).

COUNT 5A: Failure to test corrosion protection system
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37.

38.

39.

40.

41.

42.

Par agr aphs 1-36 above are reall eged and i ncorporated herein
by reference.

According to Arkansas Regulation 12, 40 CFR 8§ 280.31(a)(1),
all corrosion protection systens nust be tested within six
nmont hs of installation of a cathodic protection systemthen
every three years thereafter to determ ne whether corrosion
(cathodic) protection is adequate as required by Arkansas
Regul ation 12, 40 CFR § 280.31(b)(2).

During the inspection of the Respondent's records and
Facility No. 1, EPA determ ned that the Respondent failed to
test the cathodic protection systemof the tanks within six
months of installation and every three years thereafter to
ensure that the corrosion protection was adequately
operating in accordance with Arkansas Regul ation 12, 40 CFR
§ 280.31(b)(2).

Respondent installed the two USTs at Facility No. 1 on
February 1, 1995. Therefore, the first corrosion test
shoul d have been conducted by August 1, 1995. No records of
corrosion protection tests were in the Respondent’s file
upon EPA' s review

Arkansas Regul ation 12, 40 CFR § 280.31(b)(2), requires the
Respondent to provide the results of the testing of the | ast
two i nspections of the cathodic protection system
Respondent’s failure to test the cathodic protection system

of the two USTs at Facility No. 1, from August 1, 1995, to

Page 11 of 54



February 13, 2002, the date EPA inspectors determ ned that
the cathodic protection tests had not been performed, is a
vi ol ati on of Arkansas Regul ation 12, 40 CFR § 280. 31.
However, due to the statute of limtations of five years,
August 1, 1998, was used as the date violation started. (See
penal ty cal cul ati ons for Count 5A).

COUNT 5B: Failure to test corrosion protection system

43. Paragraphs 1-42 above are reall eged and incorporated herein
by reference.

44, According to Arkansas Regul ation 12, 40 CFR 8§ 280.31(a)(1),
all corrosion protection systens nust be tested within six
mont hs of installation of a cathodic protection systemthen
every three years thereafter to determ ne whether corrosion
(cathodic) protection is adequate as required by Arkansas
Regul ation 12, 40 CFR § 280.31(b)(2).

45. During the inspection of the Respondent's records and
Facility No. 2, EPA determ ned that the Respondent failed to
test the cathodic protection systemof three of the USTs
(Tank Nos. 1-3, see Attachment B) within six nonths of
installation and every three years thereafter to ensure that
the corrosion protection was adequately operating in
accordance wth Arkansas Regul ation 12, 40 CFR
§ 280.31(b)(2).

46. Respondent installed two USTs (Tank Nos. 1 and 2) at

Facility No. 2 on January 1, 1981, and one UST (Tank No. 3)
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at Facility No. 2 on August 21, 1991. Therefore, the first
corrosion tests should have been conducted by Decenber 22,
1998 and February 21, 1992. No records of corrosion
protection tests were in the Respondent’s file upon EPA s
revi ew.

47. Arkansas Regulation 12, 40 CFR 8§ 280.31(b)(2), requires the
Respondent to provide the results of the testing of the | ast
two i nspections of the cathodic protection system

48. Respondent’s failure to test the cathodic protection system
of the two USTs at Facility No. 2 (Tank Nos. 1 and 2, see
Attachment B), from Decenber 22, 1998, to February 15, 2002,
and one UST at Facility No. 2 (Tank No. 3, see Attachnent
B), from February 21, 1992 to February 15, 2002, the date
t hat EPA inspectors determ ned that cathodic protection
tests had not been performed, is a violation of Arkansas
Regul ation 12, 40 CFR 8§ 280.31. However, due to the statute
of limtations of five years, and the fact that the penalty
was cal culated on a facility basis rather than a tank-by-
tank basis, Decenber 22, 1998, was used as the date
violation started for all three USTs. (See penalty
cal cul ations for Count 5B)

COUNT 5C. Failure to test corrosion protection system

49. Par agraphs 1-48 above are reall eged and incorporated herein
by reference.

50. According to Arkansas Regul ation 12, 40 CFR § 280.31(a) (1),
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51.

52.

53.

54.

all corrosion protection systens nust be tested within six
mont hs of installation of a cathodic protection systemthen
every three years thereafter to determ ne whether corrosion
(cathodic) protection is adequate as required by Arkansas
Regul ation 12, 40 CFR § 280.31(b)(2).

During the inspection of the Respondent's records and
Facility No. 3, EPA determ ned that the Respondent failed to
test the cathodic protection systemof the USTs within six
mont hs of installation and every three years thereafter to
ensure that the corrosion protection was adequately
operating in accordance with Arkansas Regul ation 12, 40 CFR
§ 280.31(b)(2).

Respondent installed the three USTs at Facility No. 3 on
January 1, 1990. Therefore, the first corrosion test should
have been conducted by July 1, 1990. No records of
corrosion protection tests were in the Respondent’s file
upon EPA' s review.

Arkansas Regul ation 12, 40 CFR 8§ 280.31(b)(2), requires the
Respondent to provide the results of the testing of the | ast
two i nspections of the cathodic protection system
Respondent’s failure to test the cathodic protection system
of the three USTs at Facility No. 3, fromJuly 1, 1990, to
February 14, 2002, the date EPA inspectors determ ned that
cathodic protection tests had not been perforned, is a

vi ol ati on of Arkansas Regul ation 12, 40 CFR § 280. 31.
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However, due to the statute of limtations of five years,
August 1, 1998, was used as the date violation started. (See

penal ty cal cul ati ons for Count 5C)

COUNT 5D Failure to test corrosion protection system

55.

56.

S57.

58.

Par agr aphs 1-54 above are reall eged and incorporated herein
by reference.

According to Arkansas Regulation 12, 40 CFR 8§ 280.31(a)(1),
all corrosion protection systens nust be tested within six
mont hs of installation of a cathodic protection systemthen
every three years thereafter to determ ne whether corrosion
(cathodic) protection is adequate as required by Arkansas
Regul ation 12, 40 CFR § 280.31(b)(2).

During the inspection of the Respondent's records and
Facility Nos. 4 and 5, EPA determ ned that the Respondent
failed to test the cathodic protection systemof the USTs
within six nonths of installation and every three years
thereafter to ensure that the corrosion protection was
adequately operating in accordance with Arkansas Regul ati on
12, 40 CFR § 280.31(b)(2).

Respondent installed the three USTs at Facility No. 4 on
January 1, 1990 and the two USTs at Facility No. 5 on August
1, 1994. Therefore, the first corrosion test should have
been conducted by July 1, 1990 on the three USTs at Facility
No. 4, and February 1, 1995 on the two USTs at Facility No.

5. No records of corrosion protection tests were in the
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Respondent’s file upon EPA' s review.

59. Arkansas Regulation 12, 40 CFR § 280.31(b)(2), requires the
Respondent to provide the results of the testing of the | ast
two i nspections of the cathodic protection system

60. Respondent’s failure to test the cathodic protection system
of the three USTs at Facility No. 4 fromJuly 1, 1990 to
February 13, 2002, and the two USTs at Facility No. 5, from
February 1, 1995, to February 13, 2002, the date EPA
i nspectors determ ned that cathodic protection tests had not
been perfornmed, is a violation of Arkansas Regul ation 12, 40
CFR 8§ 280.31. However, due to the statute of limtations of
five years, August 1, 1998, was used as the date violation
started. (See penalty calculations for Count 5D)

COUNT 6: Failure to denonstrate adequate financial
responsibility

61. Paragraphs 1-60 above are reall eged and i ncorporated herein
by reference.

62. Pursuant to Arkansas Regul ation 12, 40 CFR § 280.93, owners
or operators of petroleum UST systens nust denonstrate
financial responsibility for taking corrective action and
for conpensating third parties for bodily injury and
property damage caused by accidental releases arising from
t he operation of petrol eum USTs.

63. Omers or operators of petroleum USTs that are | ocated at

petrol eum marketing facilities, or that handl e an average of
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64.

65.

66.

nmore than 10,000 gal |l ons of petrol eum per nonth based on
annual throughput for the previous cal ender year, nust
provide financial responsibility of at least $1 mllion per
occurrence.
In addition, owners or operators of petrol eum UST systens
must denonstrate financial responsibility for taking
corrective action and for conpensating third parties for
bodily injury and property damage caused by acci dental
rel eases arising fromthe operation of petroleum USTs in at
| east the follow ng annual aggregate anounts:

a) For owners or operators of 1 to 100 petrol eum USTs,

$1 mllion; and

b) For owners of 101 or nore petrol eum USTs, $2 nillion.
As al | owed under the ADEQ Regul ation 12, the ADEQ offers
owners and operators partial coverage for denonstrating
financial responsibility through the Arkansas Petrol eum
Storage Tank Trust Fund (Trust Fund), provided the owner or
operator incurs a mninmmof $7,500 for corrective action
expenses and/or $7,500 for third-party clains, and provided
the annual fees are paid to ADEQ by June 30 of each cal ender
year .
According to the Arkansas Regul ation 12, 12.203(E), Storage
Tank Registration Fees, if the annual registration fee
required by this Chapter is not paid within thirty (30) days

of the billing date of the applicable fee invoice fromthe
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67.

68.

69.

70.

Departnent, a |late fee shall be inposed in the anount of
five dollars ($5) per storage tank.

According to the Arkansas Regul ation 12, 12.203(F),
nonpaynent of any fees required by this Chapter shal
constitute grounds for |egal action by the Departnent, and
may result in assessnment of civil penalties as provided in
Chapter Eight.

According to Arkansas Regul ation 12, 12.302(D), in order to
be eligible for the trust fund, the owner or operator nust
regi ster each petrol eum storage tank and pay the annual
storage tank fees in accordance with Arkansas Regul ation 12,
12.203(C) and (E)(within 30 days of the billing date), for
each tank until such tine as the permanent closure

requi renents of Arkansas Regul ation 12 are satisfied.

During the inspection of the Respondent's records and
Facility No. 2, EPA determ ned that the Respondent failed to
pay the applicable registration fees by June 30, 2001, (30
days after the billing date June 1, 2001) in accordance with
t he Arkansas Trust Fund requirenments for Facility No. 2,
Pari s Exxon

Respondent’s failure to pay the applicable registration fees
by the regul atory deadl i ne caused the owner and operator to
be ineligible for partial coverage under the Arkansas
Petrol eum St orage Tank Trust Fund, and w thout the

appropriate financial responsibility coverage if a rel ease
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had occurred at Facility No. 2.

71. Failure to provide adequate financial responsibility is a
vi ol ati on of Arkansas Regul ation 12, 40 CFR § 280. 93.

72. The period of violation for Facility No. 2 is from June 30,
2001 (due date), to October 15, 2001, the tinme that the fees
were actually paid according to the Arkansas Departnent of
Environmental Quality. (See penalty cal cul ations for Count
6) .

COUNT 7A: Failure to provide adequate rel ease detection for USTs

73. Paragraphs 1-72 above are reall eged and i ncorporated herein
by reference.

74. According to Arkansas Regul ation 12, 40 CFR § 280.40(a), al
owners and operators of USTs nust provide a nethod of
rel ease detection adequate to neet the requirenents of
Arkansas Regul ation 12, 40 CFR 88 280.43(a) - 280.43(h).

75. During the inspection of the Respondent's records and
Facility No. 1, EPA determ ned and observed that the
Respondent failed to enploy a nethod of rel ease detection
adequate to neet the requirenents of the Arkansas Regul ation
12 and 40 CFR 88 280.43(a) - 280.43(h) for the two USTs.

76. Arkansas Regulation 12, 40 CFR 8§ 280.34(b)(4), requires the
owners and operators of USTs to maintain the results of the
| ast twelve nonths of rel ease detection nonitoring.

77. At EPA' s inspection of Respondent’s records and Facility No.

1, Respondent could not establish that it maintained
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required rel ease detection nonitoring information.

78. Respondent’s failure to provide adequate rel ease detection
and records of release detection nonitoring for the two USTs
at Facility No. 1, from February 13, 2001, to February 13,
2002, the date EPA inspected Facility No. 1, is a violation
of Arkansas Regulation 12, 40 CFR 8§ 280.40(a). (See penalty
cal cul ations for Count 7A).

COUNT 7B: Failure to provide adequate rel ease detection for USTs

79. Paragraphs 1-78 above are reall eged and i ncorporated herein
by reference.

80. According to Arkansas Regul ation 12, 40 CFR § 280.40(a), al
owners and operators of USTs nust provide a nethod of
rel ease detection adequate to neet the requirenments of
Arkansas Regul ation 12, 40 CFR 88 280.43(a) - 280.43(h).

81. During the inspection of the Respondent's records and
Facility No. 2, EPA determ ned and observed that the
Respondent failed to enploy a nethod of rel ease detection
adequate to neet the requirenents of the Arkansas Regul ation
12 and 40 CFR 88 280.43(a) - 280.43(h) for the eight USTs.

82. Arkansas Regulation 12, 40 CFR § 280.34(b)(4), requires the
owners and operators of USTs to maintain the results of the
| ast twelve nonths of rel ease detection nonitoring.

83. At EPA s inspection of Respondent’s records and Facility No.
2, Respondent could not establish that it maintained

required rel ease detection nonitoring information.

Page 20 of 54



84. Respondent’s failure to provide adequate rel ease detection
and records of release detection nonitoring for the eight
USTs at Facility No. 2, from February 15, 2001, to February
15, 2002, the date EPA inspected Facility No. 2, is a
viol ation of Arkansas Regul ation 12, 40 CFR § 280.40(a).
(See penalty cal cul ations for Count 7B)

COUNT 7C. Failure to provide adequate rel ease detection for USTs

85. Paragraphs 1-84 above are reall eged and i ncorporated herein
by reference.

86. According to Arkansas Regul ation 12, 40 CFR § 280.40(a), al
owners and operators of USTs nust provide a nethod of
rel ease detection adequate to neet the requirenments of
Arkansas Regul ation 12, 40 CFR 88 280.43(a) - 280.43(h).

87. During the inspection of the Respondent's records and
Facility No. 3, EPA determ ned and observed that the
Respondent failed to enploy a nethod of rel ease detection
adequate to neet the requirenents of the Arkansas Regul ation
12 and 40 CFR 88 280.43(a) - 280.43(h) for the three USTs.

88. Arkansas Regulation 12, 40 CFR § 280.34(b)(4), requires the
owners and operators to maintain the results of the | ast
twel ve nont hs of rel ease detection nonitoring.

89. At EPA s inspection of Respondent’s records and Facility No.
3, Respondent could not establish that it maintained
required rel ease detection nonitoring information.

90. Respondent’s failure to provide adequate rel ease detection
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and records of release detection nonitoring for the three
USTs at Facility No. 3, from February 14, 2001, to February
14, 2002, the date EPA inspected Facility No. 3, is a

viol ation of Arkansas Regul ation 12, 40 CFR § 280.40(a).
(See penalty cal culations for Count 7C)

COUNT 7D Failure to provide adequate rel ease detection for USTs

91. Paragraphs 1-90 above are reall eged and i ncorporated herein
by reference.

92. According to Arkansas Regulation 12, 40 CFR § 280.40(a), al
owners and operators of USTs nust provide a nethod of
rel ease detection adequate to neet the requirenments of
Arkansas Regul ation 12, 40 CFR 88 280.43(a) - 280.43(h).

93. During the inspection of the Respondent's records and
Facility Nos. 4 and 5, EPA determ ned and observed that the
Respondent failed to enploy a nethod of rel ease detection
adequate to neet the requirenents of the Arkansas Regul ation
12 and 40 CFR 88 280.43(a) - 280.43(h) for the five USTs at
t hose Facilities.

94. Arkansas Regulation 12, 40 CFR § 280.34(b)(4), requires the
owners and operators of UST system maintain the results of
the last twelve nonths of rel ease detection nonitoring.

95. At EPA' s inspection of Respondent’s records and Facility
Nos. 4 and 5, Respondent could not establish that it
mai nt ai ned required rel ease detection nonitoring

i nf ormati on.
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96.

Respondent’s failure to provide rel ease detection for the
three USTs at Facility No. 4 and the two USTs at Facility
No. 5, from January 31, 2001, to January 31, 2002, the date
EPA inspected Facility Nos. 4 and 5, is a violation of
Arkansas Regulation 12, 40 CFR 8§ 280.40(a). (See penalty

cal cul ations for Count 7D).

COUNT 8A: Failure to provide adequate rel ease detection for

97.

98.

pi pi ng
Par agr aphs 1-96 above are reall eged and incorporated herein
by reference.
According to Arkansas Regul ation 12, 40 CFR 88 280.41(b) and
280.44, all owners and operators of USTs nust provide an
adequate rel ease detection nethod for piping. For
pressuri zed pi ping, the owner or operator must: (1) instal
an automatic |line | eak detector that can neet the
requi renents of Arkansas Regul ation 12, 40 CFR § 280.44(a);
and (2) conduct an annual line tightness test in accordance
w th Arkansas Regul ation 12, 40 CFR § 280.44(b); or conduct
mont hly nonitoring using any of the nonthly nonitoring
met hods al l owed in Arkansas Regul ation 12, 40 CFR
8§ 280.43(e) through (h). For suction piping, the owner or
operator must conduct line tightness testing every three
years in accordance with Arkansas Regul ation 12, 40 CFR
8 280.44(b), or conduct nonthly nonitoring in accordance

wi th Arkansas Regul ation 12, 40 CFR 8§ 280.43(a) through (h),
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unless it neets the suction piping exenption fromrel ease
detection under Arkansas Regul ation 12, 40 CFR
§ 280.41(b)(2) (i) through (v).

99. During the inspection of the Respondent's records and
Facility No. 1, Respondent failed to produce evidence to
representatives of EPA that it enployed a nethod of rel ease
detection adequate to neet the requirenents of Arkansas
Regul ation 12 and 40 CFR § 280.41(b) for the piping (lines)
at the two UST systens.

100. Arkansas Regul ation 12, 40 CFR § 280. 34(b)(4), requires the
owners and operators of UST systens to nmaintain the results
of the last twelve nonths of rel ease detection nonitoring.

101. Respondent’s failure to provide rel ease detection for the
two lines at Facility No. 1, from February 13, 2001, to
February 13, 2002, the date EPA inspected Facility No. 1, is
a violation of Arkansas Regulation 12, 40 CFR § 280.44. (See
penal ty cal cul ations for Count 8A).

COUNT 8B: Failure to provide adequate rel ease detection for
pi pi ng

102. Paragraphs 1-101 above are reall eged and incorporated herein
by reference.

103. According to Arkansas Regul ation 12, 40 CFR 88 280.41(b) and
280.44, all owners and operators of USTs nust provide an
adequate rel ease detection nethod for piping. For

pressuri zed pi ping, the owner or operator nmust: (1) instal
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an automatic |line | eak detector that can neet the

requi renents of Arkansas Regul ation 12, 40 CFR § 280. 44(a);
and (2) conduct an annual line tightness test in accordance
w th Arkansas Regul ation 12, 40 CFR § 280.44(b); or conduct
mont hly nonitoring using any of the nonthly nonitoring

met hods al l owed in Arkansas Regul ation 12, 40 CFR

8§ 280.43(e) through (h). For suction piping, the owner or
operator must conduct line tightness testing every three
years in accordance with Arkansas Regul ation 12, 40 CFR

8§ 280.44(b), or conduct nmonthly nonitoring in accordance
with Arkansas Regul ation 12, 40 CFR 8§ 280.43(a) through (h),
unless it neets the suction piping exenption fromrel ease
det ecti on under Arkansas Regulation 12, 40 CFR §
280.41(b)(2) (i) through (v).

104. During the inspection of the Respondent's records and
Facility No. 2, Respondent failed to produce evidence to
representatives of EPA that it enployed a nethod of rel ease
detection adequate to neet the requirenents of Arkansas
Regul ation 12 and 40 CFR § 280.41(b) for the piping (lines)
at the eight UST systens.

105. Arkansas Regul ation 12, 40 CFR § 280. 34(b)(4), requires the
owners and operators of UST systens to nmaintain the results
of the last twelve nonths of rel ease detection nonitoring.

106. Respondent’s failure to provide rel ease detection for the

eight lines at Facility No. 2, from February 15, 2001, to
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February 15, 2002, the date EPA inspected Facility No. 2, is
a violation of Arkansas Regul ation 12, 40 CFR § 280.44. (See
penal ty cal cul ati ons for Count 8B)

COUNT 8C:. Failure to provide adequate rel ease detection for
pi pi ng

107. Paragraphs 1-106 above are reall eged and incorporated herein
by reference.

108. According to Arkansas Regulation 12, 40 CFR 88 280.41(b) and
280.44, all owners and operators of USTs nust provide an
adequate rel ease detection nethod for piping. For
pressuri zed pi ping, the owner or operator mnmust: (1) instal
an automatic |line |eak detector that can neet the
requi renments of Arkansas Regul ation 12, 40 CFR § 280.44(a);
and (2) conduct an annual line tightness test in accordance
wi th Arkansas Regul ation 12, 40 CFR § 280.44(b); or conduct
mont hly nonitoring using any of the nonthly nonitoring
met hods all owed in Arkansas Regul ation 12, 40 CFR
8§ 280.43(e) through (h). For suction piping, the owner or
operator must conduct line tightness testing every three
years in accordance with Arkansas Regul ation 12, 40 CFR 8§
280.44(b), or conduct nonthly nonitoring in accordance with
Arkansas Regul ation 12, 40 CFR 8§ 280.43(a) through (h),
unless it neets the suction piping exenption fromrel ease
detecti on under Arkansas Regul ation 12, 40 CFR
§ 280.41(b)(2) (i) through (v).
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109. During the inspection of the Respondent's records and
Facility No. 3, Respondent failed to produce evidence to
representatives of EPA that it enployed a nethod of rel ease
detecti on adequate to neet the requirenents of Arkansas
Regul ation 12 and 40 CFR § 280.41(b) for the piping (lines)
at the three UST systens.

110. Arkansas Regul ation 12, 40 CFR § 280. 34(b)(4), requires the
owners and operators of UST systens to nmaintain the results
of the last twelve nonths of rel ease detection nonitoring.

111. Respondent’s failure to provide rel ease detection for the
three lines at Facility No. 3, from February 14, 2001, to
February 14, 2002, the date EPA inspected Facility No. 3, is
a violation of Arkansas Regul ation 12, 40 CFR § 280.44. (See
penal ty cal cul ati ons for Count 8C)

COUNT 8D: Failure to provide adequate rel ease detection for
pi pi ng

112. Paragraphs 1-111 above are reall eged and incorporated herein
by reference.

113. According to Arkansas Regul ation 12, 40 CFR 88 280.41(b) and
280.44, all owners and operators of USTs nust provide an
adequate rel ease detection nethod for piping. For
pressuri zed pi ping, the owner or operator mnmust: (1) instal
an automatic line | eak detector that can neet the
requi renents of Arkansas Regul ation 12, 40 CFR § 280. 44(a);

and (2) conduct an annual line tightness test in accordance
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wi th Arkansas Regul ation 12, 40 CFR § 280.44(b); or conduct
mont hly nonitoring using any of the nonthly nonitoring

met hods all owed in Arkansas Regul ation 12, 40 CFR

8§ 280.43(e) through (h). For suction piping, the owner or
operator must conduct line tightness testing every three
years in accordance with Arkansas Regul ation 12, 40 CFR

8 280.44(b), or conduct nonthly nonitoring in accordance

w th Arkansas Regul ation 12, 40 CFR 8§ 280.43(a) through (h),
unless it neets the suction piping exenption fromrel ease
det ection under Arkansas Regulation 12, 40 CFR §
280.41(b)(2) (i) through (v).

114. During the inspection of the Respondent's records and
Facility Nos. 4 and 5, Respondent failed to produce evi dence
to representatives of EPA that it enployed a nethod of
rel ease detection adequate to neet the requirenments of
Arkansas Regul ation 12 and 40 CFR § 280.41(b) for the piping
(lines) at the five UST systens at those Facilities.

115. Arkansas Regul ation 12, 40 CFR § 280. 34(b)(4) requires the
Respondent to provide the results of the |ast twelve nonths
of release detection nonitoring.

116. Respondent’s failure to provide rel ease detection for the
five lines at Facility Nos. 4 and 5, from January 31, 2001,
to January 31, 2002, the date EPA inspected Facility Nos. 4
and 5, is a violation of Arkansas Regul ation 12, 40 CFR

8§ 280.44. (See penalty cal cul ations for Count 8D)
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Not

[11. COVPLI ANCE ORDER

| ater than sixty (60) days fromthe date of receipt of

this Conpl aint, Respondent shall:

1

Provide witten docunentation verifying that al

requi red cathodic protection systens for each UST at
every Facility listed in this Conplaint for tanks,

metal piping and netal piping conponents (punp housing,
flex joints, etc.), have been tested and are properly
operating within the three years prior to the receipt
of this Conplaint. If the required cathodic protection
systens have not been tested and shown to be operating
properly, within the previous three years of the
recei pt of this Conplaint, all such cathodic protection
systens nust be tested within 60 days fromthe receipt
of this Conplaint and be shown: (a) to neet new UST
performance standards or have been upgraded to neet the
requi renents of Arkansas Regul ation 12; and (b) be
operating properly;

Comply with new UST system spill and overfill
prevention equi pnent;

Provi de evidence it maintains required rel ease
detection nonitoring informati on and adequate rel ease
detection on every UST and UST piping systemreferenced
in this Conplaint; and

Provide witten docunentation verifying that the owner
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or operator has adequate financial responsibility.

5. Pl ease submt all information for each itemin
Paragraph 1 through 4 above in a logically sequenced,
bound format.

6. Respondent shall provide the docunentation of

conpliance required in Paragraphs 1 through 4 above to:

( EPA) Ms. Traci e Donal dson, Enforcenent O ficer
UST/ Sol i d Waste Section (6PD- U
EPA

1445 Ross Avenue
Dal | as, TX 75202

( ADEQ M. James Shell
Di vi si on Chi ef
Regul at ed Storage Tank Divi sion
Arkansas Departnent of Environnental Quality
P. O Box 8913
Little Rock, AR 72209

V. PROPOSED CIVIL PENALTY

Section 9006 of the Solid Waste Disposal Act, 42 U. S C
8 6991e, authorizes a civil penalty of up to ELEVEN THOUSAND
DOLLARS ($11, 000.00) per day for each violation of the
under ground storage tank regul ations. The conputation of the
penalty is based upon the Underground Storage Tank Penalty
Policy, a copy of which is attached hereto.

Pursuant to Section 9006 of the Solid Waste Di sposal Act,
42 U.S.C. 8§ 6991e, Conpl ai nant proposes to assess agai nst
Respondent a civil penalty totaling TWO HUNDRED, SI XTY THOUSAND,
SI X HUNDRED TWENTY- FOUR DOLLARS AND NO CENTS ($260,624). The

conputation of this anmount is based on the seriousness of the
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vi ol ations, violator-specific adjustnents, environnental
sensitivity, nunber of days of nonconpliance, econom c benefit of
nonconpl i ance and the Novenmber 1990 UST Civil Penalty Policy.

The penalties were cal cul ated as foll ows:

COUNT 1A: Failure to provide adequate corrosion protection for
nmetal conponents of “new’ under ground piping

1. Per facility or per nunber of I|ines/tanks 3 (USTs)
2. Gravity based penalty frommatrix - $750
(a) Potential for harm- Mjor
(b) Extent of deviation - Moderate
3. Total violator specific adjustnments - 0
(a) Degree of
cooper ati on/ noncooper ati on 0% x No. 2
(b) Degree of wllful ness
or negligence, 0% x No. 2
(c) History of nonconpliance 0% x No. 2
(d) O her unique factors 0% x No. 2
4. Environnental sensitivity nultiplier 1.0
Low - 1.0
Moder ate - 1.5
Hi gh - 2.0
5. Days of nonconpliance rmultiplier 5.5
(08/01/98 to 02/14/02 = 1,293 Days)
0 - 90 1.0
91 - 180 1.5
181 - 270 2.0
271 - 365 2.5
Each additional 6 nonths or fraction thereof - add 0.5
6. Econoni c Benefit $211. 06
Avoi ded costs $0
Del ayed costs $211. 06

Cal cul ati on:

No.1 X [(No.2 +/- No.3) x No.4 x No.5 + No. 6] =$(Penal ty)
3 X [($750+/- 0) x 1.0 x 5.5 + $211. 06] = $13, 008. 18
Proposed Penalty for Count 1A = $13,008

COUNT 1B: Failure to provide adequate corrosion protection for
nmetal conponents of “new’ under ground piping
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1. Per facility or per nunber of |ines/tanks 5 (USTs)
2. Gravity based penalty frommatrix - $750
(a) Potential for harm- Mjor
(b) Extent of deviation - Moderate
3. Total violator specific adjustnments - 0
(a) Degree of
cooper ati on/ noncooper ati on 0% x No. 2
(b) Degree of wllful ness
or negligence, 0% x No. 2
(c) History of nonconpliance 0% x No. 2
(d) O her unique factors 0% x No. 2
4. Environnental sensitivity nultiplier 1.0
Low - 1.0
Moder ate - 1.5
Hi gh - 2.0
5. Days of nonconpliance rmultiplier 5.5
(8/01/98 to 01/31/02 = 1,279 Days)
0 - 90 1.0
91 - 180 1.5
181 - 270 2.0
271 - 365 2.5
Each additional 6 nonths or fraction thereof - add 0.5
6. Econom ¢ Benefit $209. 28
Avoi ded costs $0
Del ayed costs $209. 28

Cal cul ati on:

No.1l X [(No.2 +/- No.3) x No.4 x No.5 + No. 6] =$(Penal ty)
5 x [($750+/- 0) x 1.0 x 5.0 + $209. 28] = $21,671. 38
Proposed Penalty for Count 1B = $21, 671

COUNT 2: Failure to provide adequate corrosion protection for
nmetal conponents of “Existing” underqground piping

1. Per facility or per nunber of I|ines/tanks 7
2. Gravity based penalty frommatrix - $750
(a) Potential for harm- Mjor
(b) Extent of deviation - Moderate

3. Total violator specific adjustnents - $0
(a) Degree of
cooper ati on/ noncooper ati on 0% x No. 2
(b) Degree of wllful ness
or negligence 0% x No. 2
(c) History of nonconpliance 0% x No. 2
(d) O her unique factors 0% x No. 2
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Environnental sensitivity nultiplier 1.0

Low - 1.0

Moder at e - 1.5

Hi gh - 2.0

Days of nonconpliance multiplier 5.0
(12/22/98 to 02/ 14/ 02=1, 150 days)

0 - 90 1.0

91 - 180 1.5

181 - 270 2.0

271 - 365 2.5

Each additional 6 nonths or fraction thereof - add 0.5
Economi c Benefit $184. 87
Avoi ded costs $0

Del ayed costs $184. 87

Cal cul ati on:

No.1 x [(No.2 +/- No.3) x No.
7 x [($750 +/- $0) x 1.0 x 5
Proposed Penalty for Count 2

5 + No. 6] =$( Penal ty)
84.87] = $27,544. 06
54

4 x No.
.0 + %1
= $27, 544

COUNT 3: Failure to operate cathodic protection system
conti nuously
1. Per facility or per nunber of I|ines/tanks 5( USTs)
2. Gravity based penalty frommatrix $1, 500
(a) Potential for harm- Mjor
(b) Extent of deviation - Mjor
3. Total violator specific adjustnents $0
(a) Degree of
cooper ati on/ noncooper ati on 0% x No. 2
(b) Degree of wllful ness
or negligence 0% x No. 2
(c) History of nonconpliance 0% x No. 2
(d) O her unique factors 0% x No. 2
4. Environnental sensitivity nultiplier 1.0
Low - 1.0
Moder ate - 1.5
Hi gh - 2.0
5. Days of nonconpliance multiplier 5.0

(12/22/98 to 02/ 15/02=1, 151 Days)
0 - 90 1.0
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91 - 180 1.5

181 - 270 2.0

271 - 365 2.5

Each additional 6 nonths or fraction thereof - add 0.5
6. Econoni ¢ Benefit $477.59

Avoi ded costs $477.59

Del ayed costs $0

Cal cul ati on:

No.1 X [(No.2 +/- No.3) x No.4 x No.5 + No. 6] =$(Penal ty)
5 x [($1,500 +/-$0) x 1.0 x 5.0 + $477.59] =$39, 887. 97
Proposed Penalty for Count 3 = $39, 888

COUNT 4: Failure to provide spill and overfill protection

1. Per facility or per nunber of |ines/tanks 5 (USTs)
2. Gravity based penalty frommatrix $1, 500
(a) Potential for harm- Mjor
(b) Extent of deviation - Mjor

3. Total violator specific adjustnents $0
(a) Degree of
cooper at i on/ noncooper ati on 0% x
(b) Degree of
wi || ful ness or negligence 0% Xx
(c) History of nonconpliance 0% x
(d) O her unique factors 0% x

N

666 &

4. Environnental sensitivity nultiplier 1.0

Low - 1.0
Moder at e - 1.5
Hi gh - 2.0

5. Days of nonconpliance multiplier 5.0
(12/22/98 to 02/15/02 = 1,151 Days)

0 - 90 1.
91 - 180 1.
181 - 270 2.
271 - 365 2.
Each additional 6 nonths or fraction thereof - add 0.5

OO 010

6. Econoni ¢ Benefit $277. 49
Avoi ded costs $0
Del ayed costs $277. 49

Cal cul ati on:
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No.1 x [(No.2 +/ -
5 x [($1,500 +/- $0) x 1
Proposed Penalty for

No. 3)

Coun

X No.
X 5
t 4

No. 5 + No. 6] =$(Penal ty)

38, 888

4 X
.0 + $277.49= $38887. 46
= $38

COUNT 5A: Failure to test

corrosi on protection

1
2.

Per facility or per
Gravity based penalty frommtrix

for

nunber of

harm -

Maj or

Extent of deviation - Mjor

vi ol ator specific adjustnents

cooper at i on/ noncooper ati on

negl

gence

Hi story of nonconpliance

O her uni que factors

sensitivity nultiplier

1.0
1.5

(a) Potenti al

(b)

Tot al

(a) Degree of

(b) Degree of
wi |l ful ness or

(c)

(d)

Envi r onnent al

Low -

Moder at e -

H gh -

2.0

Days of nonconpliance multiplier

(08/01/98 to 02/13/02 = 1,292 Days)

0 -
91 -
181 -
271 -

Each addi ti onal

90

180
270
365

OO 010

1
1
2.
2.

Econom ¢ Benefit

Avoi ded costs
Del ayed costs

Cal cul ati on:

No.1 x [(No.2 +/ -
1 x [($1,500 +/- $0) x 1 x 5.5
Proposed Penalty for

No. 3)

X No. 4

$0
$0

I i nes/tanks

0% x

0% x
0% x
0% x

6 nonths or fraction thereof

6686 &

N

1( Fac)
$1, 500

$0

1.0

5.5

- add 0.5
$0

. 5 + No. 6] =$(Penal ty)

250

X No
+ $0] = $8, 250
Count 5A = $8,

COUNT 5B: Failure to test corrosion protection

1
2.

Per facility or per
Gravity based penalty frommtrix

(a)

Pot ent i al

for

nunber of

harm -

Maj or

| i nes/tanks

1( Fac)
$1, 500
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(b) Extent of deviation - Mjor
Total violator specific adjustnents $0
(a) Degree of

cooper ati on/ noncooper ati on 0% x No. 2
(b) Degree of

wi || ful ness or negligence 0% x No. 2
(c) History of nonconpliance 0% x No. 2
(d) O her unique factors 0% x No. 2
Environnental sensitivity nultiplier 1.0
Low - 1.0
Moder at e - 1.5
Hi gh - 2.0
Days of nonconpliance multiplier 5.0
(12/22/98 to 02/15/02 = 1,151 Days)
0 - 90 1.0
91 - 180 1.5
181 - 270 2.0
271 - 365 2.5
Each additional 6 nonths or fraction thereof - add 0.5
Econom ¢ Benefit $0
Avoi ded costs $0
Del ayed costs $0

Cal cul ati on:
No.1 X [(No.2 +/- No.3) x No.4 x No. 5 + No. 6] =$(Penal ty)
1 x [($1,500 +/- $0) x 1 x 5.0 + $0]= $7, 500

Proposed Penalty for Count 5B = $7, 500

COUNT 5C. Failure to test corrosion protection system

1.
2.

Per facility or per nunber of |ines/tanks 1( Fac)
Gravity based penalty frommtrix $1, 500
(a) Potential for harm- Mjor
(b) Extent of deviation - Mjor
Total violator specific adjustnents $0
(a) Degree of
cooper ati on/ noncooper ati on 0% x No. 2
(b) Degree of
wi || ful ness or negligence 0% x No. 2
(c) History of nonconpliance 0% x No. 2
(d) O her unique factors 0% x No. 2
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4. Environnental sensitivity nultiplier 1.0

Low - 1.0

Moder at e - 1.5

Hi gh - 2.0
5. Days of nonconpliance multiplier 5.5

(08/01/98 to 02/14/02 = 1,294 Days)

0 - 90 1.0

91 - 180 1.5

181 - 270 2.0

271 - 365 2.5

Each additional 6 nonths or fraction thereof - add 0.5
6. Econom ¢ Benefit $0

Avoi ded costs $0

Del ayed costs $0

Cal cul ati on:

No.1 X [(No.2 +/- No.3) x No.4 x No. 5 + No. 6] =$(Penal ty)
1 x [($1,500 +/- $0) x 1 x 5.5 + $0] = $8, 250

Proposed Penalty for Count 5C = $8, 250

COUNT 5D Failure to test corrosion protection

1. Per facility or per nunber of |ines/tanks 1( Fac)
2. Gravity based penalty frommatrix $1, 500
(a) Potential for harm- Mjor
(b) Extent of deviation - Mjor

3. Total violator specific adjustnents $0
(a) Degree of
cooper ati on/ noncooper ati on 0% x No. 2
(b) Degree of
wi || ful ness or negligence 0% x No. 2
(c) History of nonconpliance 0% x No. 2
(d) O her unique factors 0% x No. 2
4. Environnental sensitivity nultiplier 1.0
Low - 1.0
Moder ate - 1.5
Hi gh - 2.0
5. Days of nonconpliance multiplier 5.5

(08/01/98 to 02/13/02 = 1,292 Days)
0 - 90 1.0
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91 - 180 1.5

181 - 270 2.0

271 - 365 2.5

Each additional 6 nonths or fraction thereof - add 0.5
Econom ¢ Benefit $0

Avoi ded costs $0

Del ayed costs $0

Cal cul ati on:

No.1 x [(No.2 +/- No.3) x No.4 x No. 5 + No.6]=$(Penalty)
1 x [($1,500 +/- $0) x 1 x 5.5 + $0] = $8, 250
Proposed Penalty for Count 5D = $8, 250

COUNT 6: Failure to denonstrate adequate financi al
responsibility
1. Per facility or per nunber of |ines/tanks 1(FAC.)
2. Gravity based penalty frommatrix $750
(a) Potential for harm- Mbderate
(b) Extent of deviation - Mjor
3. Total violator specific adjustnents $0
(a) Degree of
cooper ati on/ noncooper ati on 0% x No. 2
(b) Degree of
wi || ful ness or negligence 0% x No. 2
(c) History of nonconpliance 0% x No. 2
(d) O her unique factors 0% x No. 2
4. Environnental sensitivity nultiplier 1.0
Low - 1.0
Moder ate - 1.5
Hi gh - 2.0
5. Days of nonconpliance nmultiplier 1.5
(6/30/01 to 10/15/01=107 Days)
0 - 90 1.0
91 - 180 1.5
181 - 270 2.0
271 - 365 2.5
Each additional 6 nonths or fraction thereof - add 0.5
6. Econom ¢ Benefit $0
Avoi ded costs $0
Del ayed costs $0
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Cal cul ati on:

No.1 x [(No.2 +/ -
1 x [($750 +/-%0) x 1 x 1.
Proposed Penalty for

No. 3) X

Count

No. 4
5+ 9]
6 =

X
= $1, 125
$1, 125

No. 5 + No. 6] =$(Penal ty)

COUNT 7A: Failure to provide adequate rel ease detecti on nethod

1

Per facility or
2.

(a) Potenti al

(b)

Tot al

(a) Degree of

(b) Degree of
wi |l ful ness or

(c)

(d)

Envi r onnent al

Low -

Moder at e -

H gh -

per

nunber of
Gravity based penalty frommatrix

for

harm -

I i nes/tanks

Mbder at e

Extent of deviation - Mjor

vi ol ator specific adjustnents

cooper at i on/ noncooper ati on

negl

gence

Hi story of nonconpliance

O her uni que factors

1.0
1.5
2.0

sensitivity nultiplier

Days of nonconpliance multiplier
(02/13/01 to 02/13/02= 365 Days)

0 -
91 -
181 -
271 -

Each addi ti onal

90

180
270
365

NN ==
touo

6

Econom ¢ Benefit

Avoi ded costs
Del ayed costs

Cal cul ati on:

No.1 x [(No.2 +/ -

No. 3) x No.4 x

$0
$0

0% x

0% x
0% x
0% x

1 x [($1,500 +/-$0) x 1 x 2.5+ $0] = $3, 750
Count 7A = $3, 750

Proposed Penalty for

mont hs or fraction thereof

$0

6686 &

N

1( FAC.)
$1, 500

$0

1.0

2.5

- add 0.5

5 + No. 6] =$( Penal ty)

COUNT 7B: Failure to provide adequate rel ease detecti on nethod

1

Per facility or per

2.

(a)

Pot ent i al

nunmber of
Gravity based penalty frommtrix

for

harm -

| i nes/tanks

Mbder at e

1( FAC.)
$1, 500
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(b) Extent of deviation - Mjor

3. Total violator specific adjustnents $0
(a) Degree of
cooper ati on/ noncooper ati on 0% x No. 2
(b) Degree of
wi || ful ness or negligence 0% x No. 2
(c) History of nonconpliance 0% x No. 2
(d) O her unique factors 0% x No. 2
4. Environnental sensitivity nultiplier 1.0
Low - 1.0
Moder at e - 1.5
Hi gh - 2.0
5. Days of nonconpliance multiplier 2.5
(02/15/01 to 02/15/02= 365 Days)
0 - 90 1.0
91 - 180 1.5
181 - 270 2.0
271 - 365 2.5
Each additional 6 nonths or fraction thereof - add 0.5
6. Econom ¢ Benefit $0
Avoi ded costs $0
Del ayed costs $0

Cal cul ati on:

No.1 X [(No.2 +/- No.3) x No.4 x No. 5 + No. 6] =$(Penal ty)
1 x [($1,500 +/-%0) x 1 x 2.5+ $0] = $3, 750

Proposed Penalty for Count 7B = $3, 750

COUNT 7C. Failure to provide adequate rel ease detecti on nethod

1. Per facility or per nunber of |ines/tanks 1(FAC.)
2. Gravity based penalty frommatrix $1, 500
(a) Potential for harm- Mbderate
(b) Extent of deviation - Mjor

3. Total violator specific adjustnents $0
(a) Degree of
cooper ati on/ noncooper ati on 0% x No. 2
(b) Degree of
wi || ful ness or negligence 0% x No. 2
(c) History of nonconpliance 0% x No. 2
(d) O her unique factors 0% x No. 2
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4. Environnmental sensitivity nultiplier 1.0

Low - 1.0

Moder at e - 1.5

Hi gh - 2.0
5. Days of nonconpliance multiplier 2.5

(02/ 14/ 01 to 02/ 14/ 02= 365 Days)

0 - 90 1.0

91 - 180 1.5

181 - 270 2.0

271 - 365 2.5

Each additional 6 nonths or fraction thereof - add 0.5
6. Econom ¢ Benefit $0

Avoi ded costs $0

Del ayed costs $0

Cal cul ati on:

No.1 x [(No.2 +/- No.3) x No.4 x . 5 + No. 6] =$(Penal ty)
1 x [($1,500 +/-$0) x 1 x 2.5+ $0]= $3, 750

Proposed Penalty for Count 7C = $3, 750

COUNT 7D Failure to provide adequate rel ease detecti on nethod

1. Per facility or per nunber of I|ines/tanks 2( FAC.)
2. Gravity based penalty frommatrix $1, 500
(a) Potential for harm- Mbderate
(b) Extent of deviation - Mjor

3. Total violator specific adjustnents $0
(a) Degree of
cooper ati on/ noncooper ati on 0% x No. 2
(b) Degree of
wi || ful ness or negligence 0% x No. 2
(c) History of nonconpliance 0% x No. 2
(d) O her unique factors 0% x No. 2
4. Environnental sensitivity nultiplier 1.0
Low - 1.0
Moder ate - 1.5
Hi gh - 2.0
5. Days of nonconpliance rmultiplier 2.5

(01/31/01 to 01/31/02= 365 Days)
0O - 90 1.0
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91 - 180 1.5
181 - 270 2.0
271 - 365 2.5

Each additional 6 nonths or fraction thereof - add 0.5

Econom ¢ Benefit $0
Avoi ded costs $0
Del ayed costs $0

Cal cul ati on:

No.1l x [(No.2 +/- No.3) x No.4 x :
2 X [(%$1,500 +/-%0) x 1 x 2.5+ $0]= %

No. 5 + No. 6] =$(Penalty)
7,500

Proposed Penalty for Count 7D = $7, 500

COUNT 8A: Failure to provide adequate rel ease detecti on net hod

for piping
1. Per facility or per nunber of |ines/tanks 2( USTs)
2. Gravity based penalty frommatrix $1, 500
(a) Potential for harm- Mbderate
(b) Extent of deviation - Mjor
3. Total violator specific adjustnents $0
(a) Degree of
cooper ati on/ noncooper ati on 0% x No. 2
(b) Degree of
wi || ful ness or negligence 0% x No. 2
(c) History of nonconpliance 0% x No. 2
(d) O her unique factors 0% x No. 2
4. Environnental sensitivity nultiplier 1.0
Low - 1.0
Moder ate - 1.5
Hi gh - 2.0
5. Days of nonconpliance multiplier 2.5
(02/13/01 to 02/13/02= 365 Days)
0 - 90 1.0
91 - 180 1.5
181 - 270 2.0
271 - 365 2.5
Each additional 6 nonths or fraction thereof - add 0.5
6. Econom ¢ Benefit $0
Avoi ded costs $0
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Del ayed costs $0

Proposed Penalty for Count 8A = $7, 500

Cal cul ati on:
No.1 X [(No.2 +/- No.3) x No.4 x No. 5 + No. 6] =$(Penal ty)
2 X [(%$1,500 +/-%0) x 1 x 2.5+ $0]= $7,500

COUNT 8B: Failure to provide adequate rel ease detecti on nethod

for piping
1. Per facility or per nunber of |ines/tanks
2. Gravity based penalty frommatrix

(a) Potential for harm- Mbderate
(b) Extent of deviation - Mjor

3. Total violator specific adjustnments
(a) Degree of

cooper ati on/ noncooper ati on
(b) Degree of
wi || ful ness or negligence
(c) History of nonconpliance
(d) O her unique factors
4. Environnental sensitivity nultiplier
Low - 1.0
Moder at e - 1.5
Hi gh - 2.0
5. Days of nonconpliance nultiplier
(02/15/01 to 02/15/02= 365 Days)
0 - 90 1.0
91 - 180 1.5
181 - 270 2.0
271 - 365 2.5
Each additional 6 nonths or fraction thereof
6. Econom ¢ Benefit
Avoi ded costs $0
Del ayed costs $0

Cal cul ati on:

0% x

0% x
0% x
0% x

$0

666 &

N

8( USTs)
$1, 500

$0

1

2.

0

5

add 0.5

No.1 x [(No.2 +/- No.3) x No.4 x No. 5 + No. 6] =$(Penal ty)

8 x [($1,500 +/-$0) x 1 x 2.5+ $0]= $30,0
Proposed Penalty for Count 8B = $30, 000

00

COUNT 8C:. Failure to provide adequate rel ease detection nethod

for piping
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Per facility or per nunber of |ines/tanks
2.

Gravity based penalty frommatrix

(a) Potential for harm- Mbderate
(b) Extent of deviation - Mjor
Total violator specific adjustnents
(a) Degree of

cooper ati on/ noncooper ati on
(b) Degree of

wi || ful ness or negligence
(c) History of nonconpliance
(d) O her unique factors
Environnental sensitivity nultiplier
Low - 1.0
Moder ate - 1.5
Hi gh - 2.0

Days of nonconpliance rmultiplier
(02/14/01 to 02/ 14/ 02= 365 Days)

0
91
181
271

Each addi ti onal

90

180
270
365

NN ==
touo

Econom ¢ Benefit

Avoi ded costs $0
Del ayed costs $0

Cal cul ati on:

No.1 x [(No.2 +/ -

0% x

0% x
0% x
0% x

3 x [($1,500 +/-$0) x 1 x 2.5+ $0]= $11, 250
Proposed Penalty for Count 8C = $11, 250

6 nonths or fraction thereof

$0

6686 &

N

3(USTs)
$1, 500

$0

1.0

2.5

- add 0.5

No.3) x No.4 x No. 5 + No. 6] =$(Penal ty)

COUNT 8D: Failure to provide adequate rel ease detecti on net hod

1

for piping

Per facility or per nunber of |ines/tanks
Gravity based penalty frommtrix

2.

(a)
(b)

Tot al

(a)

Potential for harm - Mbderate
Extent of deviation - Mjor

vi ol ator specific adjustnents
Degr ee of

5(USTs)
$1, 500

$0
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cooper ati on/ noncooper ati on 0% x No. 2
(b) Degree of
wi || ful ness or negligence 0% x No. 2
(c) History of nonconpliance 0% x No. 2
(d) O her unique factors 0% x No. 2
4. Environnental sensitivity nultiplier 1.0
Low - 1.0
Moder ate - 1.5
Hi gh - 2.0
5. Days of nonconpliance multiplier 2.5
(01/31/01 to 01/31/02= 365 Days)
0 - 90 1.0
91 - 180 1.5
181 - 270 2.0
271 - 365 2.5
Each additional 6 nonths or fraction thereof - add 0.5
6. Econom ¢ Benefit $0
Avoi ded costs $0
Del ayed costs $0

Cal cul ati on:

No.1 X [(No.2 +/- No.3) x No.4 x No. 5 + No. 6] =$(Penal ty)
5 x [($1,500 +/-%0) x 1 x 2.5+ $0]= $18, 750

Proposed Penalty for Count 8D = $18, 750
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SUMMARY OF PROPOSED PENALTIES

COUNT PENALTY VI OLATI ON
OR SUB- PER COUNT OR
COUNT SUB- COUNT
1A $13, 008. 18 | Failure to provide adequate corrosion protection for metal

components of “new” underground piping

1B $21, 671. 38 | Failure to provide adequate corrosion protection for metal
components of “new” underground piping

2 $27, 544. 06 | Failure to provide adequate corrosion protection for metal
components of “Existing” underground piping

3 $39, 887. 97 | Failure to operate cathodic protection system continuously

4 $38, 887. 46 | Failure to provide spill and overfill prevention equipment

5A $8, 250. 00 | Failure to monitor corrosion protection system within 6 months of
installation

5B $7, 500. 00 | Failure to monitor corrosion protection system within 6 months of
installation

5C $8, 250. 00 | Failure to monitor corrosion protection system within 6 months of
installation

5D $8, 250. 00 | Failure to monitor corrosion protection system within 6 months of
installation

6 $1, 125. 00 | Failure to provide adequate Financial Responsibility
Requirements.

7A $3, 750. 00 | Failure to provide release detection method for tank

7B $3, 750. 00 | Failure to provide release detection method for tank

7C $3, 750. 00 | Failure to provide release detection method for tank

7D $7, 500. 00 | Failure to provide release detection method for tank

8A $7, 500. 00 | Failure to provide release detection method for piping

8B $30, 000. 00 | Failure to provide release detection method for piping

8C $11, 250. 00 | Failure to provide release detection method for piping

8D $18, 750. 00 | Failure to provide release detection method for piping

$260, 624. 05

PROPOSED PENALTY= $260, 624
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The paynent shall be made by nailing a noney order, cashier's
check, or certified check payable to the Treasurer of the United
States, within 30 days of the effective date of this docunent to
the foll ow ng address:

Regi onal Hearing Cerk (6C)

U S. EPA Region 6

P. O. Box 360582M

Pittsburgh, PA 15251

Docket No. SWDA- 06-2003-5112 should be clearly typed on the

check to ensure credit. Respondent shall send sinultaneous

noti ces of such paynents, including copies of the noney order,

cashier's check or certified check to the foll ow ng:

(1) M. WIllie Kelley, Chief
UST/ Sol i d Waste Section
Mul timedi a Pl anni ng and
Permtting D vision(6PD U
U S. EPA Region 6
1445 Ross Avenue
Dal | as, Texas 75202

(2) M. Jonathan Wi sberg
Assi st ant Regi onal Counsel (6RC-EW
U S. EPA Region 6
1445 Ross Avenue
Dal | as, Texas 75202

V. FAILURE TO COWPLY

In the event Respondent fails to conply with any provision
of the conpliance order, then in accordance with 42 U S. C
8§ 6996(a)(3), 42 U S.C. 8 9006(a)(3), Respondent shall be |iable
for a civil penalty of not nore than $27,500 for each day of

conti nued nonconpl i ance.
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VI. NOTICE OF OPPORTUNI TY FOR HEARI NG

Wher e Respondent (1) contests any material fact upon which
the Conplaint is based, (2) contends the amount of the penalty
proposed in the Conplaint is inappropriate, or (3) contends it is
entitled to judgnent as a matter of |aw, Respondent shall file a
witten Answer to the Conplaint with the Regional Hearing O erk
Region 6, no later than twenty (20) days after the service of
this Conpl ai nt.

The Answer shall clearly and directly admt, deny, or
expl ain each of the factual allegations contained in the
Complaint with regard to which Respondent has any know edge.
Where t he Respondent has no know edge of a particul ar factual
all egation and so states, the allegation is deened deni ed.
Failure of Respondent, to admt, deny, or explain any materi al
factual allegation contained in the Conplaint constitutes an
adm ssion of the allegation.

The Answer shall also state (1) the circunstances or
argunents which are alleged to constitute the grounds of defense,
(2) the facts which Respondent disputes; (3) the basis for
opposi ng any proposed relief; and (4) whether a hearing is
requested. A hearing upon the issues raised by the Conplaint and
Answer shall be held upon request of the Respondent in the
Answer .

The hearing, if requested, will be conducted in accordance

with the provisions of the Adm nistrative Procedures Act (5
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U S C 552 et seq., and the Consolidated Rul es of Practice,
codified at 40 CFR Part 22. A copy of the Consolidated Rul es of
Practice is enclosed. Respondent may retain counsel to represent
them at the hearing.
The Regi onal Hearing Cerk's address is:

Regi onal Hearing derk (6RC HO

U.S. Environnental Protection Agency

1445 Ross Avenue

Dal | as, Texas 75202-2733

ViI. DEFAULT ORDER

| f Respondent fails to file an Answer within thirty (30)
days after the date of service of this Conplaint, Respondent may
be found to be in default pursuant to 40 CFR § 22.17. For
purposes of this action, default by Respondent constitutes an
adm ssion of all facts alleged in the Conplaint and a wai ver of
Respondents' right to a hearing under 40 CFR § 22. 15 concerni ng
such factual allegations. The proposed penalty shall becone due
and payabl e by Respondent w thout further proceedings sixty (60)
days after issuance of a Final Order upon default. Upon issuance
of the Final Order upon default, Respondent nust imredi ately
conply with the "Order" set forth in the Conplaint.

VIIl. SETTLEMENT CONFERENCE

Whet her or not Respondent requests a hearing, it may confer
wi th Conpl ai nant concerning settlenment. The EPA encourages
settlenment consistent with the provisions and objectives of the
applicable regulations. A request for a settlenent conference

does not extend the thirty (30) day period during which the
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witten Answer and a request for hearing nust be submtted. The
settl enment conference procedures may be pursued as an alternative
to and sinmultaneous with the formal hearing procedures.
Respondent may appear at the settlenent conference and/or be
represented by counsel.

Any settlenment reached by the parties shall be set forth in
a witten Consent Agreenent and Final Order signed by the
Regi onal Adm ni strator, EPA Region 6, in accordance wth 40 CFR
§ 22.18. The issuance of a Final Order shall constitute a waiver
of Respondent's right to request a hearing on any matter
stipul ated therein.

To explore the possibility of settlenment in this matter,
contact the attorney assigned to this case,
M. Jonat han Wi sberg, who can be reached at (214) 665-2180 or in
witing to Ms. Tracie Donal dson, Enforcenment O ficer, UST/Solid
Waste Section (6PD-U), Miltinmedia Planning and Permtting
Di vi sion, EPA Region 6, 1445 Ross Avenue, Dallas, Texas
75202-2733.

Carl E. Edlund, P.E Dat e
Di vision Director
Mul timedi a Pl anni ng and
Permtting Division
U S. EPA Region 6
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ATTACHVENT A

Cecil Dale, Jr., Wholesale Distributors, Inc. - Summary of USTs

STATE | D# NANE/ LOCATI ON TANKS
23000118 | Pepper Pan Food Mart 2
2820 Prince Street
Conway, AR
42000076 | Paris Exxon 8
Walnut Street
Paris, AR
75000058 | Pepper Pan Food Mart 3

Second and Union
Dardanelle, AR

75000063 | Pepper Pan Food Mart 3
501 Main Street
Danville, AR

75001623 | Plainview Superette 2
Main Street
Plainview, AR
TOTAL TANKS BY GRADE 18
TOTAL TANKS INSPECTED 18
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ATTACHMENT B

Cecil Dale, Jr., Wolesale Distributors, Inc. -Violation/Count per UST (T) or Facility (F)
COUNTS
NO. FACILITY Tank 1A 1B 2 3|14 ]|5A]5B]|5C|s5D 6 7A 7B 7C 7D 8A 8B 8C 8D
23000118 Pepper Pan - Conway (10K,'95) 1 F F T
(10K,'95) 2 T
42000076 Paris Exxon (Steel, 4K, Inst.'81) 1 T F F T
(Steel, 4K, Inst. ‘81) 2 T T
(Composite, 4K, Inst. ‘91) 3 T
(Front side, old tanks, not regist.) 4 T TI|T F T
(Front side, old tanks, not regist.) 5 T TI|T T
(Front side, old tanks, not regist.) 6 T TI|T T
(Front side, old tanks, not regist.) 7 T TI|T T
(Front side, old tanks, not regist.) 8 T TI|T T
75000058 PepperPan - Dardanelle (10K'90) 1 T F F T
(8K'90) 2 T T
(6K'90) 3 T T
75000063 Pepper Pan - Danville (8K ‘90) 1 T F F T
(6K '90) 2 T T
(6K '90) 3 T T
75001623 Plainview Superette (6K ‘94) 1 T F F T
(6K '94) 2 T T
TOTAL VIOL. 18 3 5 7 515 1 1 1 2 1 1 1 1 2 2 8 3 5
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Count 1A Failure to provide adequate corrosion protection for metal components of “new”
underground piping

Count 1B Failure to provide adequate corrosion protection for metal components of “new”
underground piping

Count 2 Failure to provide adequate corrosion protection for metal components of “Existing”
underground piping

Count 3 Failure to operate cathodic protection system continuously

Count 4 Failure to provide spill and overfill prevention equipment

Count 5A Failure to monitor corrosion protection system within 6 months of installation

Count 5B Failure to monitor corrosion protection system within 6 months of installation

Count 5C Failure to monitor corrosion protection system within 6 months of installation

Count 5D Failure to monitor corrosion protection system within 6 months of installation

Count 6 Failure to provide adequate financial responsibility requirements

Count 7A Failure to provide adequate release detection method for UST

Count 7B Failure to provide adequate release detection method for UST

Count 7C Failure to provide adequate release detection method for UST

Count 7D Failure to provide adequate release detection method for UST

Count 8A Failure to provide release detection for piping components

Count 8B Failure to provide release detection for piping components

Count 8C Failure to provide release detection for piping components

Count 8D Failure to provide release detection for piping components
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CERTI FI CATE OF SERVI CE

| hereby certify that the original of the foregoing Conplaint,
Conpl i ance Order, and Notice of Opportunity for Hearing
concerning Cecil Dale, Jr., Wolesale D stributors, Inc., 1819
Sout h Knoxvill e Avenue, Russelville, AR 72802-2668, Docket No.
SWDA 06- 2003-5112, was filed with the Regional Hearing Cerk, EPA
Region 6, Dallas, Texas, and a true and correct copy of such

Conmpl aint, together with a copy of the Consolidated Rul es of
Practice (40 CFR Part 22) was placed in the United States mail,

postage prepaid, certified mail, return recei pt requested, on
this day of , 2003, addressed to the
fol | ow ng:

Cecil Dale, Jr., President

Cecil Dale, Jr., Wolesale Distributors, Inc.
1819 South Knoxville Avenue

Russelville, AR 72802- 2668
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